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Arising out of Order-in-Original No GNR-STX-DEM-DC-45/2015 dated :04.09.2015
Issued by: Deputy Commissioner, Central Excise, Din: Gandhinagar,.A'bad-111.

aicflclcBttf / l,Jfaq1q"1 cor T=ffl, ~ -qm Name & Address of The Appellants/Respondents

M/s. TOP ACADEMY

s 3fr 3mer origz at{ ft anf fa f@rant a arft Raffaat as "flcITTIT
%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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#tar zca, Una zyca viaa 3r4)Rr mu@ravwr at srfl
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fclm<T~. 1994 cffl- tTRf 86 cB"~~ cl?T frr9" cB" 1:JNf cffl' 'GIT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?ea &flu 9le vim zye, n zyca vi hara 3r4ta =mrnf@raw 3it.20, qe s4Raza
cjjA.jj'3U.§,~~. 31i:!l-lcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r4)#tr nrznrf@raw al f@a4tu 3rf@fr, 1994 cffl- tTRf 86 (1) cB" ~
~ ~ Pilll-llcJ("Jl, 1994 cB" frn:r:r 9(1)cB" ~ mrffif tJJr=f ~.it- 5 if 'qR ~
# cffl- ut if ysr rr fGr 3Tr # f@ orf #t nu{ zlst ufjf
3ft ult afeg (sri vs qmf wR stfl) ajk merfa en i mnf@raw at nr4gt

. ~ t, cfITT cB" rfWRi xilcTGIPlcB af5f ~ cB" ;::;q1lJ4"10 cB" iua «fGz a &aif#a #a~* xri1:f # if ?arat main, ans st +Jtrr 3ih carat mar uif 6Ty 5 ci1rur m~ q51,

t cfITT ~ 1 ooo /- lfu:r~ m<fr I usi ears #t it, ans #t +WI" 3IR ~ Tf"llT ¥RT
~ 5 ci1rur <TT 50 ~ acn "ITT at a; 5ooo/ # ±tf I "GfITT~ cffl' +WI",~ cffl'
+WI" 3i cnurn ·rnr uifr 6q; 5o ci1rur ITa unlat & aziu 1oooo /- lfu:r~ m<fr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 anq Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) fcR\'m 37f@e,fr,1994 #t II 86 #t r--Ir (2-q) * 3Rfl"@ SNI~ ~ Plll>iiclcll, 1994 * m1'f 9 (2-q) *
aiafa fefffa nrf ~.ir.7 i l Gr ft vi s# rr 3rzga, #ta Ira zgc/ nga, tan ye
(sr8a) # arr t ufi (srimaf stf)inga/err 3ngr 3rerar 3ITga, €tr ar ye,

•'~~ <ITT 3TWci'l ffl * ~ tff §\; ffl gi brr Ta zgen ate/ sngr, #k€tu nra gc arr
'aRa arr?r #tuhf elf
(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of

• which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
-~ Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. qerrig)fr urnrcru zyca 3rfefzm, 197s t gif "CR srgqat-1 siafa RufRa fg 3r4GT I arr?r "C[cf
er7a 7If@earl a am?r 6t qf R xil 6.50/- tm cBT urarcr zca fez cam star al; t

• 2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. itye, Ira z[ca vi hara 37ft#tu nrznrf@raw (arffaf@e) Pura6), 1982 affa vi arr iif@er rcii
cJ,J x-lfAiIBit1 ffl ara fuii 6t sit '!fr err 3raff fut mar ?t

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs,. Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~ ~n;:q:;,~ 3c'Q'fq ~~ vi tars 3r4hr uf@raw ail#a a sf ar4ti a -a:rTilrnT #~ 3c'Q'fq ~~.:, .:, .:,

3rf@0fG, «&y Rt urr 34 ah siaifa fair(i€-) 3rf@fer 2ey(2&g #r vi€ 9) Raia: €.o¢.aGt Rt
fa=frr arf@er@rzr, r&&gr arr s asiriatarsat antarrRt are&, aart ffrasta{qa-rf@r rmr scar3rfearfk,
~raf<n"~umt-3@o@'-am<fi'l'~arntarqma-<I'~~~~~ 3ITT)cf; -;r~

#c4tr3en eraviarsa3iafair far az grafGasnf@?.:, .:,

(il um 11 it.); 3@o@'~~
(ii) acre smr r ft are aa ff@r

(iii) ~ -am \';J;qcl-jjcjl'j~f ct" f.!rmr 6 .); 3@o@' a-<I' ~

» 3rataarfzrzfar arr hanfacrzr (i. 2) 3rffGu, 2014 h 3vraqaftart#hruf@art #&
faarrft vrara 3r5ff vi 3r4taatrasaiztty

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)() ss.dwR me .,gr 3rer #sf 3r4tr f@rawr aqr szi arc#m~~ m qtJs' Rtc11Ra ~ m d1Pf fcl;v 'aN
' -- .:, .:,~~ ct- 10%m tR" 3ITT'~<ITTrn" c;u-s Rtc11Ra ~ tl'Gfaus .); 10%m tR" <fi'I' "1T~~ I2 o o ?
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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ORDER IN APPEAL

This appeal has been filed by Mis Top Academy, Gandhinagar (hereinafter

referred to as "the appellant") against Order-in-Original No.GNR-STX-DEM-DC

45/2015 dated 04.09.2015 (for brevity-impugned order) passed by the Deputy

Commissioner, Service Tax Division, Gandhinagar (for brevity-adjudicating authority).

«t

out by the appellant falls within the definition of "Commercial Coaching & Training"

under Section 65(26) of Finance Act, 1994 and is taxable under Section 65(105(zzc) of

the Act, ibid, for the consideration received during the relevant period. Scrutiny of

documents pertaining to the relevant periods revealed that though the appellant has

received taxable income of Rs. 47,91,150/- during the relevant period, they had failed to

discharge service tax liability and also failed to file ST-3 returns. Therefore, a show cause

notice dated 12.03.2015, demanding service tax of Rs.3,90,488/- along with interest and

proposing penalty on the appellant, was issued. This notice was adjudicated vide the

impugned order, wherein the adjudicating authority has confinned the demand of service

tax along with interest and imposed penalties under sections 78, 77 (la) and 77(2) of the

Finance Act, 1994. He further imposed a late fee for filing ST-3 returns under Rule 7C

of Service Tax Rules, 2004.

2. Briefly stated, the appellant is providing commercial coaching and training

services. The jurisdictional Central Excise Officers has booked an offence case for

evasion of service tax against the appellant on 29.12.2011. During the course of

investigation, it was observed that they were conducting coaching classes for students

and receiving fees during the year 2010-11 and 2011-12; that the said activities carried

0

l

0

3. Being aggrieved, the appellant has filed the present appeal on the grounds that

they were received only Rs.36,71,150/- during the relevant period and an amount of

Rs.11,20,000/- was not received by them, instead the other group entity named MIs Top

Education has received the said amount for the year under consideration; that it was the

inadvertent mistake of the staff that the receipts for the said consideration amounting to

Rs.11,20,000/- were issued in the name of the appellant. The case against Mis Top

Education was adjudicated by the Joint Commissioner and he has already considered the

said amount while assessing taxable value of the said unit for the year 2011-12. The

appellant has not raised any service tax on the invoices and not collected separately from

the students, thus they are entitled for the cum-duty benefit while charging service tax.

The appellant further submitted that the- penalty is excessive and disproportionate; that

when there is one transaction of non- payment, imposing separate penalty for each count

is not justifiable.

4. Personal hearing 111 the matter was granted on 23.05.2016, 08/09.08.2016,

17.10.2016, 28.11.2016, 20.12.2016 and 04.01.2016. The appellant neither appeared nor

requested for any adjournment for the personal hearing granted till 20.12.2016, however,

Shri Vismay S Patel, authorized representative of the appellant appeared on 04.01.2017

and requested for an adjournment of personal hearing without any r 011~~~~~Section
R .. ·-: .. ~·~
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7. At the outset, I observe in the instant case that there is however, no dispute from

either side that the service being provided by the appellant falls within the ambit of

"Commercial Coaching & Training". The only dispute put forth by the appellant is that

an amount of Rs.11,20,000/- included in the total taxable value was not received by them

during the period under consideration but it was received by their group unit viz., Mis

Top Education; that the said amount has already been considered by the Joint

Commissioner of Central Excise, Ahmedabad-III, while adjudicating the case against the

said unit.. The appellant has further contended that they neither raised any service tax on

the invoices nor collected separately from the students, thus, they are entitled for the

cum-duty benefit while charging service tax.

8. I observe that the adjudicating authority has discussed in detail regarding the

disputed amount in the impugned order. He has contended that as per receipt No.26/1

and 26/2 an amount Rs.11,80,000/-was received by the appellant during 2011-12 which

was not tallying with the said disputed amount of Rs.11,20,000/- appearing in the

annexure B of the show cause notice issued to M/s Top Education; that no reference of

seized document viz., sr.no.26 has given either in the annexure or in the show cause

notice issued to Mis Top Education. The adjudicating authority clearly contended that

the disputed amount of Rs.11,20,000/- shown during 2011-12_isagainst school of

achievers, whereas as per panchnama to show cause notice):~t9:Jhtippellant, the (I\
total amount conested tom various suets vale +€fj$ifco.o6 a@)26p s c!

le•. •.. )A
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35 of the Central Excise Act, 1944, the appellate authority, if sufficient cause is shown at ·

any stage of hearing of an appeal, grant time, from time to time, to the parties and adjourn

the hearing for reasons to be recorded in writing; provided that no such adjournment shall

be granted more than three times. In the instant case, I observe that the appellant was

given ample opportunity of natural justice for representing their case; however, they

failed to avail the same. In the circumstances, I do not find any merit to grant further

chance of personal hearing in the matter and accordingly the case is taken for decision

ex-parte.

5. I have carefully gone through the facts of the case and submissions made by the

appellant in the appeal memorandum. The limited issue to be decided in the instant case

is relating to liability of service tax on taxable income amounting to Rs.47,91,150/

received by the appellant towards tuition fees during 2010-11 and 2011-12.

6. As per definition under Section 65 (26) of the Act, "Commercial Coaching &

Training" service means "any institute or establishmentproviding commercial training or

coachingfor imparting skill or knowledge or lessons on any subject orfield other than the

sports, with or without issuance ofa certificate and includes coaching or tutorial classes".

Taxable service in relation to the said service, as per Section 65(105) (zzc) of the Act

means "any service provided or to be provided to anyperson, by a commercial training or

coaching centre in relation to commercial training or coaching".

#ii,
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Rs.11,80,000/-. Further, I observe that it is an admitted fact by the appellant that the

receipt book no.26/1 and 26/2 was issued by them during 2011-12. The contention that it

was only a mistake of the staff that the receipts for the said consideration were issued in

the name of the appellant is difficult to believe, looking into the facts and documental

evidences available on record, especially the appellant has not submitted any backing

proof. The contention that while adjudicating the case against Mis Top Education, the

Joint Commissioner has already considered the said amount is also not true and not

acceptable as the amount disputed by the appellant is in any way tallying with the amount

received by the appellant during the relevant period. In the circumstances, I do not find,,
any merit in the argument of the appellant. Therefore, I uphold the decision of the

adjudicating authority in this aspect.

9. As regards the contention of cum -duty benefit raised by the appellant, I observe

that the Commissioner (Appeals), in the case ofM/s Top Education, vide OIA No.AHM

EXCUS-003-APP-128-14-15 dated 19.12.2014 has already decided the issue. Relevant

para is reproduced below:

"I have carefully gone though these case laws andfind thatfacts and circumstances of
all these case laws are not akin to the present case. Had it not been preventive action
by the department, the payment of Service Tax would have gone unheeded by the
appellant; hence benefit of cum-duty can not be extended to the appellant. In this
regard, I rely upon the decision ofPrincipal Bench ofHon'ble Tribunal, Delhi in case
ofMs Pinkline Exim P. Ltd., VIs C.C.E, Jaipur-I, reported at 2011(268) E.L.T 369
(Tri- Del.) which is pari material to the instant case. The Hon'ble Tribunal has held
that benefit of cum-duty price can not be extended in the cases of deliberate duty
evasion by clandestine clearances. The relevant extract of the same is reproduced as
under;

"4.3 It has been pleaded that in accordance with the ratio of Hon'ble Supreme
Court's judgment in case of CCE, Delhi v. Maruti Udyog Ltd. reported in 2002 (141)
E.L.T. 3 (S.C.) the price of the fabrics on which duty has been demanded, must be
treated as cum duty price and assessable value must be calculated by permitting
abatement of duty from the price. Tribunal in cases ofAsian Alloys Ltd. ». CCE-III
reported in 2006 (203) E.L.T. 252 (Tri. - Del.) and Sarla Polyester Ltd. v. CCE,
reported in 2008 (222) E.L.T. 376 (Tri. - Ahmd.) has held that the ratio of Hon 'ble
Supreme Court's judgment in case of CCE, Delhi v. Maruti Udyog Ltd. is not
applicable to the cases ofdeliberate duty evasion by clandestine clearances. Therefore
this plea of the Appellant is also not acceptable." ·

10. In view of the above discussion, the appellant is liable for payment of service

tax for the disputed period under the category of "Commercial Coaching & Training"

under Section 65(26) of Finance Act, 1994 and is taxable under Section 65(105(zzc) of

the FA. As duty was not discharged within stipulated time, interest is payable under

section 75 of the Finance Act, 1994.

11. I find that the adjudicating authority has imposed penalty under Section 77 (1)

(a), 77 (2) of the Finance Act, 1994, under Rule 7C of Service Rule 1994 and also penalty

under Section 78 of the FA. The penalties imposed under the said Sections appear to be

apt in the light of the circumstances of the case.
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Date: 23/01/2017

(Uma Shanker)
Commissioner (Appeals-I).

Central Excise, Ahmedabad.

To,
M/s Top Academy,
PlotNo.720
1Foor, Shopping Centre,
Sector-22, Gandhinagar
Gujarat.

BYR.P.A.D

Attested

2h-1qt(Mohanan ffl
Superintendent (Appeals-I)
Central Excise, Ahmedabad

F No.V2(CTC)33/STC-III/15-16

12. In this backdrop, I reject the appeal filed by the appellant and uphold the

impugned order-passed by the adjudicating authority. The appeal stands disposed of

accordingly.

Copyto:-
1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
1.The Dy. / Asstt. Commissioner, Central Excise, ST Division-Gandhinagar.
~ Guard file.

6. · P.A file.
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